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MVEMORANDUM OPI NI ON

KROUPA, Judge: This matter is before the Court on
petitioners’ notion for summary judgnent filed pursuant to Rule

121.!' Respondent determ ned deficiencies in petitioners’ Federal
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i ncone taxes and accuracy-rel ated penalties under section 6662
for 2001 and 2002. This notion solely concerns the return for
2001 with respect to which respondent determ ned a $10, 521
deficiency and a $79, 334 gross val uation m sstatenment penalty
under section 6662(h).

Petitioners ask this Court to grant them sumrary judgnent on
two issues. The first is whether, as a matter of |aw,
petitioners filed a “qualified anmended return” for 2001 and are
therefore not |iable for a valuation m sstatenent penalty under
section 6662. The second issue is whether petitioners are not
liable for the valuation m sstatenent penalty as a nmatter of |aw
on the ground that they may have conceded the deficiency. W
w Il deny petitioners’ sumrmary judgnent notion for both issues as
we do not have enough facts to make a proper determ nation.

Backgr ound

The follow ng facts have been assuned solely for resolving
the pending notion. Petitioner Jeffrey K.  Bergmann, a partner at
KPMG engaged in a series of currency options transactions

commonly known as Son of BOSS tax shelter transactions? in 2000

Al Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the |nternal
Revenue Code in effect for the year at issue, unless otherw se
i ndi cat ed.

2Son of BOSS transactions purport to allow a taxpayer to
reduce or elimnate capital gains by creating artificial |osses
t hrough the transfer of assets laden with significant liabilities
(continued. . .)
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and 2001. Petitioners clained $346, 609 of ordinary |osses and
$295, 500 of capital |osses attributable to these transactions on
their return for 2001 (original return).

Respondent began investigating KPM5G to determ ne whether the
firmpronoted tax shelters to its private clients and partners
during the tax year at issue. Respondent served sunmpnses on
KPMS i n 2002 requesting docunments and testinony relevant to
determining KPM5 s liability for penalties for pronoting abusive
tax shelters under section 6700. The summonses issued to KPMG
covered Son of BOSS transactions, but respondent did not then
contact petitioners about their clained | osses.

Petitioners subsequently filed an anended Federal tax return
for 2001 in March 2004 (amended return). Petitioners renoved the
| osses attributable to the Son of BOSS transactions on the
anmended return and reported $205, 979 of additional tax.
Petitioners specifically stated in the anended return, however,
that they are not conceding the correctness of the positions
asserted in Notice 2000-44, 2000-2 C. B. 255 and Notice 2002-21,
2002-1 C.B. 730% or foreclosing the possibility that they m ght

file another amended return reflecting a different filing

2(...continued)
to a partnership. See Kligfeld Holdings v. Conm ssioner, 128
T.C. 192 (2007).

3These notices alert taxpayers that | osses generated from
certain transactions that |ack actual econom c consequences are
not all owable for Federal tax purposes.
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position. Respondent credited the additional tax paynent to
petitioners’ account.

Respondent sent petitioners a letter a year after receiving
the anmended return, informng petitioners that their return for
2001 was being exam ned. Respondent thereafter issued the
deficiency notice for 2001 determ ning the deficiency and the
gross val uation m sstatenent penalty under section 6662(h) with
respect to the Son of BOSS transactions they had clained on their
original return. Respondent did not consider the anended return
when determning the penalty amount. Petitioners tinmely filed a
petition and thereafter filed the notion for summary judgnent at
i ssue.

Di scussi on

We are asked to decide whether summary judgnent is
appropriate. Summary judgnent is intended to expedite litigation
and avoi d unnecessary and expensive trials. See, e.g., FPL

Goup, Inc. & Subs. v. Conm ssioner, 116 T.C. 73, 74 (2001). A

notion for summary judgnment wll be granted if the pleadings,
answers to interrogatories, depositions, adm ssions, and ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law. See Rule 121(b);

Elec. Arts, Inc. v. Comm ssioner, 118 T.C 226, 238 (2002). The

nmovi ng party has the burden of proving that no genuine issue of
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material fact exists and that it is entitled to judgnent as a

matter of law. See, e.g., Rauenhorst v. Conm ssioner, 119 T.C

157, 162 (2002). W grant summary judgnent cautiously and
sparingly, and only after carefully ascertaining that the noving
party has nmet all requirenents for summary adjudication. See

Associated Press v. United States, 326 U S. 1, 6 (1945).

Under paynent of Tax Penalty Under Section 6662

Petitioners nove for summary judgnent on the issue that they
are not liable for an accuracy-related penalty under section 6662
for having an “underpaynent.”* A taxpayer may correct an earlier
under paynment by filing a “qualified anended return,” which may
have the effect of preventing or reducing liability for the
accuracy-rel ated penalty by substituting the tax shown on the
amended return for the tax shown on the return as originally
filed. Sec. 1.6664-2(c)(2), Income Tax Regs. Accordingly, if
the amended return for 2001 is a “qualified amended return,” then
there woul d be no underpaynent of petitioners’ tax to which the
penalty woul d apply. Respondent argues that the anmended return
does not qualify as a “qualified anended return.”

A “qualified anmended return” is an anended return filed

after the due date of the return for the taxable year and before

“An “underpaynent” is the difference between (i) the correct
tax, and (ii) the tax shown on the return plus any anount not so
shown that was previously assessed (less any rebates). Sec.
6664(a) .
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the earlier of certain events. See sec. 1.6664-2(c)(3), Incone
Tax Regs. At issue here is whether petitioners filed the anended
return before respondent contacted “any person described in
section 6700(a)” concerning exam nation of a section 6700(a)
activity fromwhich petitioners directly or indirectly clainmed a
benefit on the original return. See sec. 1.6664-2(c)(3)(il),

I ncone Tax Regs. |f respondent contacted such a person
concerning such an activity before petitioners submtted the
anended return, then the return would not be a “qualified anended
return,” and the accuracy-related penalty may still apply. The
parties di sagree whether KPMG is a “person described in section
6700(a).”% W now turn to that issue.

“Person Described in Section 6700(a)”

Respondent clains to have contacted a “person described in
section 6700(a)” by serving summonses on KPMG  Petitioners urge
this Court to find that KPMGis not a “person” under this
section, and thus, the sunmmonses sent to KPMs woul d not bar their
anended return frombeing a “qualified anended return.”

A “person” for section 6700 purposes is one who is involved

in pronoting tax shelters or simlar investnent plans or

SRespondent al so argues that even if this Court finds that
KPM5 is not a “person,” it could be proven at trial that M.
Bergmann and David G eenberg, a fornmer KPMG partner, were
constructively contacted when respondent served summonses on
KPM5 thereby satisfying the “person described in sec. 6700(a)”
requi renent.
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arrangenments and who, in connection with such pronotions,
know ngly makes or furnishes (or causes others to make or
furnish) false or fraudulent statenments as to the potential tax
benefits or a gross valuation overstatenent. See sec.
6700(a)(2)(A) and (B). The flush | anguage of section 6700(a)
provi des that such a person nust pay a $1, 000 penalty for each
described activity. Petitioners urge this Court to find that
KPMG is not a “person described in section 6700(a)” because
respondent failed to produce evidence that a penalty was assessed
agai nst KPMG with respect to petitioners’ Son of BOSS
transactions. Respondent asserts that we should not make a
negative inference fromhis inability to provide evidence on
whet her KPMG is a “person described in section 6700(a).”
Respondent is unable to confirm whet her KPM5 was assessed a
penal ty because that information constitutes KPM3 s “return
information,” which respondent is prohibited from disclosing
under section 6103. Nor have petitioners requested this Court to
i ssue an order conpelling such information to be disclosed, which
is alimted exception to the non-disclosure rule.®

We have carefully considered the materials the parties

submtted in connection with petitioners’ notion for summary

*We further find that petitioners, not respondent, have the
burden to show that no penalty has been assessed agai nst KPMG for
the type of transaction petitioners clainmed on the original
return.
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judgnent. We are unable to conclude, on the facts presented to
the Court at this juncture, whether KPMG qualifies as a “person”
under section 6700(a) and thus, whether petitioners’ anended
return is a “qualified amended return.” W find genuine issues
of material fact remain concerning this issue. See Sala v.

United States, 552 F. Supp. 2d 1167, 1204 (D. Col o. 2008) (the

relevant inquiry is whether the third party was contacted
regardi ng the taxpayers’ particular transactions). These
material facts include those respondent noted in his response to
petitioners’ reply nmenorandum Specifically, factual disputes
exi st whether KPMG is a “person described in section 6700(a),”
and if it is, whether and when respondent first contacted KPMG
concerning pronotion of tax shelter transactions with respect to
whi ch petitioners directly or indirectly claimed tax benefits on
the original return. These material facts need to be further
devel oped before the Court can determ ne whether the anended
return is a “qualified anmended return.” Accordingly, petitioners

are not entitled to summary judgnent on this issue.’

'Petitioners also argue that they did not take a fal se or
fraudul ent position on their return to support their claim of

filing a “qualified anended return.” W find, however, a trial
is necessary to fully consider whether petitioners filed a
“qualified anended return.” W therefore need not address this

issue at this tine.
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The Val uation M sstatenent Penalty of Section 6662

Petitioners also nove for a sunmary judgnment that no
val uation m sstatenent penalty applies to themas a matter of
law. A taxpayer is liable for an accuracy-related penalty in the
anount of 20 percent of any part of an underpaynent attri butable
to a substantial valuation nmisstatement.® See sec. 6662(a) and
(b)(3). The Conmm ssioner may increase the penalty to 40 percent
where the tax underpaynent is attributable to one or nore gross
val uation m sstatenents.?®

Petitioners argue they are entitled to summary judgnent and
t hat respondent may not inpose the valuation m sstatenent penalty
when the deductions giving rise to the penalty are disallowed in

toto. See Keller v. Conm ssioner, 556 F.3d 1056 (9th Cr

2009) .1 Petitioners claimthat they have conceded the
deductions, which are the basis of respondent’s determ nation of

a penalty, by filing the anended return. This Court has

8A “substantial valuation msstatement” occurs if, anpbng
ot her things, the reported value or adjusted basis of property is
200 percent or nore of its correct value or adjusted basis. Sec.
6662(e) .

°A “gross val uation msstatenent” occurs if the reported
val ue or adjusted basis of property is 400 percent or nore of its
correct value or adjusted basis. Sec. 6662(h)

Opetitioners were residents of California. W therefore
foll ow precedent fromthe Court of Appeals for the Nnth Grcuit
to the extent such precedent is on point. See sec.
7482(b) (1) (A); Golsen v. Conmi ssioner, 54 T.C. 742 (1970), affd.
445 F.2d 985 (10th Cr. 1971).
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determned that it will not conduct a trial solely to address the
val uation m sstatenent issue where the taxpayer has conceded the

deficiency on other grounds. See McCrary v. Conmm ssioner, 92

T.C. 827, 854-855 (1989); Schachter v. Conm ssioner, T.C Meno.

1994-273. Accordingly, petitioners assert that a val uation
m sstatenment penalty may not be inposed and that this Court
shoul d di spose of the issue on summary j udgnent.

Respondent counters that petitioners have yet to concede
that they are not entitled to the | oss deductions attributable to
the Son of BOSS transactions. As noted above, petitioners stated
in the anmended return that they are not conceding the correctness
of the positions taken in the anmended return. W cannot find,
therefore, that petitioners have conceded that the transactions
| acked econom ¢ substance and that no deductions are all owabl e.
Accordingly, we find it premature to rule at this time that the
val uation m sstatenent penalty under section 6662(h) does not
apply.

We have considered all argunents the parties nmade in
reachi ng our holdings, and, to the extent not nentioned, we find
themirrelevant or without nerit.

To reflect the foregoing,

An appropriate order wll

be issued.



